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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-—— oo ae eee ac eee? » 4 
UNITED STATES OF AMERICA hy 

-v- : INDICTHENT 
WILLIE JOHNSON, : 75 Cr. s/5 0 
KERBERT BANKS, 
NELSON CRUZ, and : 


CHARLES RUBINSTEIN, 
Defendants. 


ee 


COUNT ONE 


The C-and Jury charges 

1. From on or :tbout the lst day of June, 1975, up 
to and including the date of the filing of this indictment, 
in the Southern Distr t of New York and elsewhere, WVILLTE 
JOUNSON, HERDERT BANKS, WELSON CRUZ and Ci!ARLES RUSINSTEIN, 
the defendents, did unlawfully, wilfully, end knowingly 
combine, conspire, confederate and apree together and with 
each other and with other persons to the Grand Jury known 
and unknown to commit certain offenses against the United 
States, to wit, violations of Se tion 659 of Title 18, 
United States Code. 

2. %It was part of said conspi acy that WILLIE 
JOHNSON, HERBERT BAIKS and NELSON CRUZ, the defendents, 
would unlawfully, wilfully, knowingly and with intent to 
convert to their own use ermbezzle, steal, take, carry eway 
and conceal from a rocor truck goods and chattels hav a 
value in excess of one hundred collers ($100) which were 
moving as, were part of, and con=c: n interstate 


shipment of freight, express and other property. 
s u ’ t 


3. It was a further part of said conspiracy thet 
the defendant CHARLES RULINSTEIN would unlawfully, wilfully 
end knowingly buy, receive and have in his possession such 


, 


goods and chattels having ae value {n excess of one hundred 
Collars ($100) knowing the said foods and chattels to have 
been embezzled and stolen. 
OVERT ACTS 

In furtherance of said conspiracy end to effect 
the objects thereof, the following overt acts, among others, 
were cormitted in the Southern Pistrict of 
elsetshere: 

1. On or about October 29, 


142nd Street, New York, New York, th defendant 


TAKS spoke on the telephone «ith the defendant VILLIE 


JOHNSON. 

2. On or about October 29, 1975, at SO Vest 176th 
Street, Bronx, iiew York, the defendant NELSON CRUZ spoke on 
the telephone with the defendant WILLIE JO'UNSON. 

3. On or about Cctober 30, 1975, at about €:30 
A.M., the defendent NELSON CRUZ drove the defendants WILLIE 
JONSON and HURSERT BANKS to the vicinity of 
Street, New York, “ew York. 

4. On or about Sctober 39, 1975, at about 6:30 
A.H., in the vicinity of 550 Vest 35 Street, New York, ew 
York, the defencant NELSON C 2arked a truck operated by 
L&J World Distributors, Inc. alongside another truck operated 
by H.O.T. Delivery Co., Inc. 

5. On or ak it October 39, 1975, in the vicinity 
of 559 West 3&th Street, tlew York, New York, the dof endant 
WILLIE JOUENSON pointed a ¢un at the head of the driver of 


he H.O.T. truck. 


BEST GOPY AVAILABLE 


6. On or about October 30, 1975, at said location, 
WILLIE JOUNSON and LLRDERT PANKS, the defendants, placed the 
driver of the H.O.T. truck, who had been handcuffed, into 
the freight cocpartrent of said truck. 

7. On or about October 39, 1975, the defendant 
HERBERT BANKS drove the H.O.T. truck from the vicinity of 
559 West 38th Street, New York, New York, to Jersey City, 
ivew Jersey. 

Cctober 30, 1975, the defendant 

WILLIE JOHNSON drove a truck operated by LéJ Vorld Distributors, 
Inc. from New York, New York, to Jersey City, new Jersey. 

9. On or about Cctober 30, 1975, in the vicinity 
of Jersey 
2ANKS, the defendants, resove’ the labels from 37 certons 
containing cotton piece foods 
H.0.T. truck to the L4J3 World Distributors 

10. On or about October 30, 1975, WILLIE JOIRISON 
and HERBERT BANKS, the defernda :s, celivered said cotton 
picce goods to Nilsood Fabrics, Ine. on 
lew York, New York 

pa On or about Cctober 30, 1975, the defendant 
CHARLES RUBIUSTELY paid the defendant WILLIE JOHNSON tro- 
thousand one hundred and fifty dollars. ($2,150) fer said 
cotton piece goods. 

(Title 18, United States Code, fection ae 


cout TWO 


The Crand Jury further charges: 


On or about the 39th day of October, 1975, in the 
BERT BANKS 
and KELSON CRUZ, the defendants, unlawfully, wilfully, 
knowingly and with intent to convert to their ov use, cid 


embezzcle, steal, take, carry avay and conceal frou a trrotortruck 


operated by H.O.T. Delivery Co., Inc. poods and chattels 
having a value in excess of one hundred dollars ($100), 
namely, approximately 36 cartons of cotton ; ‘sce foods, 
which were moving as, trere part of, and constituted on 
interstate shipment of freight, express and other property. 


(Title 18, United States Code, Sections 659 and 2.) 


The Grand Jury further charges: 
On or about the 30th day of October, 1975, 


Southern District of New York, the defendant CHAKLDS iUBSINSTHIN 


“A 


unlawfully, wilfully and knowingly did buy, reccive and have 


possession goods and chattels having a value in 
t 
excess of one hundred dollars ($100), namely, the repackaged 
contents of approximately 26 cartons of cotton picce roots 


\ 
which were moving as, vere part of and constituted an inter- 
state shipment of freight, express and other property 
which had been erbezzled, stolen, taken, carried away and 
concealed as set forth in Counts Cne and Tivo of this indictrent, 
4 


knowing the same to have been embezzled and stolen, 


(Title 18, United States Code, Section 659.) 
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United States of America ¥3. : United wbEOS strict Court for 


t NELSON CRUZ _§__.__.____3 (SOUTHERN pIs P NOW YORK =i 
DFLNOAS 


Dockerno.3>1_ 75 CR 1150 —_—s_ yy 


ir{g\f0 (2s 9) / MOUVILVE VEEN aL if j=} : ee Fs, 


In the presence of the atlorney for the government MONTH t 
the defendant appeared in person on this date $$$] rnvany ll 1976 
LUOJW “HOUT COUNSEL However the court advised dei odant of right to < 


have coum) appoinied by the court and the defendant thereupon waived assistance of counsel 


Lx_J WITN COUNSEL t._ BENJAMIN ZELERMYER, ESO. se 


(Name of counsel) 


munsel and asked «meter defendant desired to 


fae lady, ea - Sale ete: keel ace caaie 


X-j GUILTY, and the court being satisfied that —__ NOLO CONTENDERE, tj NOT GUILTY 
there is a factual basis for the plea, 


as t count l. 
LJ NOT GUILTY. Defendant is discharged 


There being a finding/sochot of 
Lyg— GUILTY. 


j 
( 
5B Defendant has been convicted as charged of the offense) of unlawfully, wilfully, and knowingly 
i FINDING & combining, conspiring, confederating and agreeing with others to commit 
* JUDGMENT certain offenses. against the United States, to wit, violations of 

‘| Section 659 of Title 18, U.S. Code. It was part of said conspiracy that 
defendant would unlawfully, wilfully, knowingly and with intent td 
convert to his own use embezzle,-s teal, take, carry away and conceal 
from a motor truck goods and chattels having a value in excess of 
hundred dollars which were moving 
inters tate shipment of freight, 


it asked whether G fondant had anything to y why ju 


> 


7 « 


one 
» were part of, and corstituted ai 
ress and other (property. 


Fould not bec pronoun fRceus€ nv su * tothe contrary 

w cted ond ordered that The defendant is 
hereby committed to the custody of the Attorney General of his horized representative for in riod of TWO (2) 
YEARS. Defendant 

i Section 5010(b), 

SENTENCE is the intention of 1 ha nee fendant 

ca igible for release 
oonatinea = 
gens ) 5 ae any time when 


ORD justified under the governing la: iministered by that 


Ss 
1S 


. 


c 


was shown, Of appeareu tu the court, the co Sjudyed the def at guilty as charged and 


Count 2 dismissed on motion of d n S counsel with the conse it 
tr.2..Government,. 


fFeCtal elendant is r sased o tis Own recognizance until Februa.- 
CONDIUONS ir ‘ pay ' 3 
OF \ a hich time he is to surrender t 


to the U.S 
FROBATION 


| 
| 
f 
: 
f 
| 
; 


\DOITIOMAL ’ 
NOITIONS dition to te spec nditions of prohation impoved 
co a sirte this 1 be imposed. The Court may 


bativn period of within a ma 


PROBATION trorrfor 4 violation occurring duting, the batio 


Uy eres 


_— rn — 


t The court orders commitment to the custody vf the Atluoracy General and reconuncads, 


Pp aio 4 certilied Copy at thay vnlgment 
7 com att nenT end commitment tu the 
RECOM MEN shel of other quetfid officer 
DATION 


| 
} 
' itt ordered that the Clerk Jetiver 
| 
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| Pr a 
|; snicentaiaeinailt ¥ j 2 OISTRIC TS, 
| , 


‘ ’ y / Vi GILED 
SIGNED BY ANAK / th y 


sepeiie District Judge { FE82 1 io75 
slid 1.5, Magistrate if was: MARVIN E. FRANKEL : , ; : ; 


roe Sere 
SSD. of 


pee February 11, 1976 a 


em 
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Defend 


MALL 
TAKE 


PLEASE 


Benjamin Zelermyer, swo 


proceedings had herein, 


Room 2704, United Stat 


‘ork, on May 28, 1976, 


heard, f 


counsel may be 


P.R.Cr.P., reaw 


n Cruz, 


may deem just and 


Dated: lew 
May 


B. 
i States 
Southern Di 
One St. Andre 
New York, 
Attn: Allen 


Un 


Assistant United 


NOTICE 


FISKE, JR., 


New York 


ICl’ COURT 
NEW 


YORK 


ts €x.. 13250 


NOTICE OF 
TO REDUCE 


SUR TONVED AT ew ED 
SNTENCE 


ant. 


that upon the annexed affidavit of 


rn to 20, 1976, and upon all prior 


May 


the undersigned will move this Court, 


s Courthouse Square, New 


at 9x as soon thereafter 


or pursuant to Rule 35, 


Yours, etc. 


MORRISON, STALLMAN & BEILEY 


PAUL, 


By Vv 


Attorney 

110 East 

New York, New York 
212/593-0100 


10022 


Esq. 
for 


the 
York 


Attorney 
strict of New 
w's Plaza 
10007 
R. Bentley, 

-Lorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES CF 


75 Cr. 1150 (MEF) 
-against- 
AFFIDAVIT IN 
OF MOTION TO 
CRUZ, SENTENCE 


Defendant. 


NEW YORK 


) 
8S. ° 
) 


NEW YORK 


BENJAMIN ZELERMYER, being duly sworn, Says: 
a’member of the Bar of this Court and 
firm of Morrison, Paul, Stillman & Beiley. On December 8, 
I was appointed by United Sta ; Magistrate Raby to represent 
defendant Nelson Cruz in connection with this matter. I submit 
this affidavit in support of Mr. Cruz' motion, pursuant to Rule 
35, F.R.Cr.P., to 
33, 2975, Me. Cras withdrew his plea of 

not guilty to Count One of the indictment and entered a plea of 
guilty to that Count, which was accepted by the Court. Count 
One charged Mr. Cruz and two other defendants with conspiracy to 
c theft. On February 11, 1976, the Court sentence 
Mr. Cruz to two years' imprisonment under 18 U.S.C. §5010(b), as 
extended by 18 U.S.C. §4209, and ordered that Mr. Cruz be eligible 
for release at any time, under 18 U.S.C. §5017(c). Mr. Cruz 
surrendered and began serving this sentence on February 23, i976. 

3. Shortly after Mr. Cruz had been transferred from 
the Metropolitan Correctional Center to the United States 
Correctional Institution in Petersburg, Virginia, I was informed 


by Mr. Yancy, Mr. Cruz' counselor, that the Bureau of Prisons 


20 


telieved the sentence imposed by this Court was not permissible 
under 18 U.S.C. §5010(b). e Bureau's position, as Mr. Yancy 
related it, was that all ences under Section 5010(b) are 
considered indetermi > six ar > ; which the courts have no 
wuthority to limit. t cy a in ned me that a letter 
woul? be sent by the Bureau to the Court requesting clarification. 
Last week, I received a copy re s letter, addressed to 
the United States Attorney. , copy is 1 he as Exhibit 
should be noted 
but only after sked Mr. Cruz to obtai: ne from the 
office at Peters 
4. inding tl u¢ t this Court had not 
yet had an opp provide clarification on this subject, 
the Parole Boa 
maximum period 
informed me on Tuesday thé he } e Board has advised him 
it will not consider his -le-nse before Novembs 1977 and 
its detecmination we pased on a six-yex indeterminate 
sentence under Section 501 
5. Thus, unless this Court some action, the two- 
sentence imposed by this Court will be ignored, and Mr. 
may not expect to be released until he has served epproxi- 
mately 21 months, a considerably longer period than those cus- 
tomarily served on two-year sentences. Such a result will 
conflict with this 5 lesire that Mr 
desire which the Parole Board apparen intends to overlook. 


6. I believe that the actions of the Bureau and the 


sidered for early release (Transcript of i | 
| 


Parole .voard were arbitrary and without justification. This Court's 
sentence is supported by ample authority. I will be pleased to 
submit a memorandum of law on the subject if the Court so desires. 

7. At this point, however, Mr. Cruz has sorved nearly 
three months of his sentence; I respectfully submit ttat the 


purposes which may have warranted incarceration have been fully 


26 


satisfied and that reduction of the duration 
ceration to the time he has already served 
actiorn the Court might take. 
8. As articulated in the ABA Standards Relating to the 
Administration of Criminal Justice, incarceration, 
ordinarily not preferred, may be warranted in order to protect the 
public from the di to provide correctional treatm 
if a different sntence "wc ndi de ite the 
of t} offense" 
9. Without presumi 
reasons this Court had in mind sentenci “l Cruz a term 
of imprisonment, I submit that continue ment will accom- 
plish no legitim 
four 
recently received m M ; z, the last of which, 
the Court, Mr. Cruz S > e t for him. 
ionstrate k 
threat to the wublic and that 
further correctional 2atment. 
ll. Nor will reduction of the duration of 
-sriousness of the ense he 
incarceration; he has been 
confined for near three months: he has been torn from his familv 
is communit Reducing the time before his release will not 
undo these severe consequences. 
12. As the Court is already aware, Mr. Cruz’ wife, 
Evelyn, is expecting their first child very shortly. Mrs. Cruz 
informed me last week that her doctor anticipates she will give 
birth on or before June 16, 1976, ; nonth from now. 
Continuing Mr. Cruz' separation from his family, particularly 


at the time in their lives when they need each other most, attains 


no socially useful objective. 


incarcerated, is unable to prov 


family, society is doubly 


easo 
Cruz’ 


sentence 


2riod 


to become, 


5 


Sworn to before 


20th day-of M 


ns, 


as 


of probation 


pursuant 


immediate 


the 


Oo; 


community. 
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TAMA 


enjamin 
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portuni 


York 


CRUZ, Nelson 
Reg. No. 02055-1538 
Cr. 75 CR 1150 


tly vecetves Judgement and Commitment (see attachzent) see 

trict on the above listed case. In these orders, the Cou 

Cruz suitable for handling under the Youth Corrections 
provided that he be comaitted for a term of two years. 


se of the inconsistency of these 
ble commitment unler the Youth Correc 
21 release on or before four 
iomal reiease on or 
U.S.C., 5010 (b), 5017 (c). 
by the Youth Corrections Act. Sections 010 te ) c lis 


ther or lorger comnitment than Se mn 5010 (>), amd Section 
os 


5010 (a) renov: he young offenier from the Youth Act and sentences 
him under the regular sentencing provisions. 


I€ 4t was Judze Frankel’s intention that Mr. Cruz 

Youth Corrections Act, he should be re-sentenced under 

without any ceiling to the ccemitment other than that 

by the Act. On the other hand, if the Court's intention is that Mr. 
Cruz serve no more thin a two year sentence, this would inply a finding 
that the defendant would not benefit from the special treatzent 
provisions of the Youth Corrections Act, and the reference to Section 
5010 (b) should be climanated. 


The correction of .Mr. Cruz's sentence raises curtain difficulties. Wa 
ere advised by our Office of Ceneral Counsel and Review that the probles 
with caitting the reference to the Youth Corrections in that it 
would deprive Mr. Cruz of certain benefits, the most. inportant of which 
is the opportunity to have his conviction set aside under 18 U.S.C. 5021, 
On the other hand, if the reference to the two year craxin.o is coitted 


=xh ibit 


some respe Office of General 
. P a» . . ates af Gae 
Couasssi and vcvin' ( S t. Sst : takc> only mc 
returning Mr. Cru 


vacated and he 


can be re-sentencad. 


int this to the a 
Sincerely, 


Joseph Weaver 


Chief Management Support 


General Counsel & Review, 
N/@ Regional Office 


E. Haynes, Records Adain 
N/E Regional Office 
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